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IN THE 
Supreme Court of Appeals of Virginia . 
AT RICHMOND. 
Record No. 3334 
W. J. WALTON, .Plaintiff in Error, 
versus 
THE COMMONWEALTH OF VIRGINIA, 
Defendant in Error. 
PETITION FOR WRIT OF ERROR. 
. 
To the Honomble Chief Justice and Associate Justices "Of 
the Stttpreme Court of Appeals of Virginia: 
Your petitioner, W. J. Walton, respectfully shows unto 
your Honors that he is aggrieved by a certain final judg-
ment of the .Circuit Court of Wise County entered. on the 
12th day of May, 1947, in a certain criminal proceeding then 
pending of the style Commonwealth of Virginia v. vV. J. Wal-
ton. Your petitioner presents herewith a transcript of the 
proceedings had in the Circuit Court of Wise County, and 
prays that the same be read as a part of this petition .. 
PROCEEDINGS IN THE LOWER COURT. 
· This prosecution was instituted by a warrant before the 
Trial Justice of Wise County, and upon appeal was heal'd 
de novo in the Circuit Court by the Judge thereof without a 
jury, in accordance with the agreement of the parties en-
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tered of record. The war ant as amende<;l charged a viola-
tion of sections 1715, et se ., of the Code of Virginia relating 
to the practice of the profe siQll of funeral director or under-
taker. · The hearing took pace on the 10th day of February, 
194 7, but the Judge not t en being advised of his opinion, 
took time to consider and ntered the :final judgment on the 
12th day of May, 1947. 
The warrant in the case as amended in the Circuit Court 
charged that your Petitio er, W. J. Walton, 
2* *'' Did on the· 25th ay of November, 1946, unlawfully 
practice the professio of a fwneral director, undertaker 
a.nd embalmer, and as such did remove and prepare for burial· 
the body of Ella Wright C le, and did bury the same in Wise 
County, Virginia, without having a license so to do, etc.'' 
· ( Italics supplied.) 
The warrant as original y issued did not charge practicing 
the profession of funeral director, etc., but the Common-
wealth's Attorney evident! felt that such an amendment was 
necessary in order to cha ge an offense under the Virginia 
law, and the Trial Judge greed with him. This point will 
become extremely materi in the discussion of the second 
assignment of error, and f r that reason the attention of the 
Court is called to it in th inception of the case. 
Several witnesses were introduced, whose evidence is 'set 
out at length in the trans ript and will be ref erred to more 
particularly in the state ent of facts. The :final judgment 
was entered on May 12, 1 46, by which your Petitioner was 
found guilty, 
'' As charged in plain ti 's warrant,'' 
and his punishment :fixed t a :fine of $50.00. See transcript, 
page 3A. 
Various exceptions were noted during the course of the 
trial as to the admissibil ty of evidence and the regularity 
of the proceedings. Thes matters will be noticed under ap-
propriate headings herein fter. 
1. The Statute under w ich this proceeding was had is vio-
lative of both the Federal and State Constitutions. 
2. The evidence wa~ no sufficient to sustain a conviction 
of practicing the prof essi n of a funeral director, undertaker 
or embalmer in Virginia. 
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3" *3. The Court erred in permitting the "rarrant .~o bo 
amended. 4: The Court erred in admi~ting improper evidence. 
QUESTIONS INVOLVED IN THE APPEAL. 
The questions involved in thi_s appeal are: 
1. The constitutionality of the statute. 
2. The sufficiency of the evidence to sustain a conviction. 
3. The rig·ht of the court to amend a warrant charging no 
offense so as to charge an offense. 
4. Permitting the introduction of evidence of hearsay na-
ture and not requiring the production of the best evidence. 
STATEMENT OF FACT$. 
The facts in the case viewed in the light most favorable to 
the Commonwealth are that your Petitioner is a resident of 
Kingsport, Tennessee, where he is employed by the Huff 
Funeral Home. He is by profession an embalmer and funeral 
director and licensed as an embalmer under the laws of the 
State of Tennessee. He does not hold a license as either a 
funeral director or embalmer from the Virginia State Board 
of Embalmers and Funeral Directors. 
Mrs. Ella Wright .Cole died at the Appalachian General 
Hospital in Appalachia and her body was removed from the 
hospital by J. W. Huff or S. H. Carter, to Kingsport, Ten-
nessee. Your Petitioner was not present in Virg·inia at that 
time, nor had he anything to do with the removal of the body 
from Appalachia to Kingsport. After tl1e body was brought 
to Kingsport your Petitioner embalmed it at Kingsport a:nd 
it was there prepared for burial. The record does not 
4* show, and there *was no proof, that your Petitioner en-
gag·ed in any way in the preparation of the body for 
burial other than by embalming it. Your Petitioner did bring 
the body back to Big Stone Gap, Virginia, after it had been 
embalmed and prepared for burial in Kingsport and had 
charge of the funeral in Wise County, Virginia. 
The fore going was all of the evidence. It is more signifi-
cant for what it does not contain than for the facts proven. 
The only act charged or supported by the evidence is that 
on one isolated occasion your Petitioner brought a body from 
another state into Virginia and superintended the funeral 
and interment. The body had been embalmed and prepared 
for burial in Tennessee. There is no evidence even tending 
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to show an isolated instanc of embalming in Virginia; there-
fore, the con':iction had in this case was necessarily for, 
''Unlawfully practicing t e profession of a funeral director 
or undertaker.'' 
OF STATUTE. 
The entire proceeding is based on the "Funeral Directors 
Act'', Chapter 127 of the cts of Assembly for 1936. The 
material provisions of thi .Act are found at section 1720-A 
of Pollard's Code, or 11age 24 of the Acts. The requirements 
0£ the Act are stated both O$itively and negatively. 
Positively the requirem nt is: 
'' Every person en>gagin i11t the practice or business of 
f u,neral directing or unde ·taking shall obtain a license.'' 
(Italics supplied.) 
Negatively the provisio is: 
,., No person shall enga e in the pract-ice or bitsiness of 
funeral directing or unde taking unless be shall have been 
licensed by the State Boa d." (Italics supplied.) 
5'° *The penalties are ound in ·section 1723 of the Code, 
. page 227 of the Acts, nd so far as (lpplicable to this cas~ 
are: 
"It shall be unlawful fo any person to engage in the pro-
fession or business of f eral directing as defined in this 
chapter unless he is duly icensed as a funeral director, and 
any person wl10 shall en ·age in such (either) business or 
profession without having first complied with the provisions 
of this chapter shall be ilty of a misdemeanor and upon 
conviction thereof fined t less than $50.00 nor more than 
$100.00 for each offense.' 
The statute in question uses the phrase: 
"Engaged in the pracf e or business of funeral directing 
or undertaking·,'' 
or the similar expression as to an assistant funeral director 
or an embalmer, no less t ian tw.clve times. 
The "first section of th Act contains the exception as to 
W. J. "\Valton v. The Commonwealth of Vfrginia s 
merchants or manufacturers who do not hold themselves out 
as funeral directors, or, 
"Engage in the business or practice of a funeral director.'' 
The sections relating to the licensing and qualification of 
applicants for embalmers and funeral directors licenses em-
ploy the phrase : 
'' Every person engaging in the practice or business,'' 
shall be required to secure a license. These same sections 
provide for the issuance of such a license, upon the payment 
of a fee prescribed, to, 
'' Every person now engaged in the practice or business.'' 
The definitions of the terms employed in the Act are found 
in Section 1726 of the Code, or page 228 of the Acts, and so 
far as applicable to this case are: 
"The term 'funeral directing·' or 'funeral director' as used 
in this chapter shall be construed to mean the business or 
profession of directing or supervising funerals for profit, or 
the business or profession of preparing dead human bodies 
for burial by means other than embalming, or the disposi-
tion of dead human bodies; or the provision or maintenance 
of a place for the preparation for disposition, or for the care 
or disposition of dead human bodies.'' 
6* ~It is significant to note that the prohibition contained 
in ·Section 1723 follow~ the definition and does not pro~· 
hibit the directing of a funeral or the preparation of a body 
for burial, or the supervision of a funeral, but makes it un:-
lawful: • 
'' For any person to engage in the profession or business 
of funeral directing, etc .. ' ' 
It is especially significant that the Act docs not prohibit 
one from acting as a funeral director,. nor from burying tl1e 
dead body, nor embalming a dead body, nor preparing a dead 
body for burial,: but in each instance the Act mentions par-
ticularly 
"The profession or business"' 
of funeral directing·,. etc .. 
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The case will not be dis . ussed in the order of the assign-
ments of error. . 
Assignment o Error Nitmiber One. 
Validity of the Stai'll,te. 
The Act in question, w · ch is ,Chapter 127 of the Acts of 
1936 will be referred to as "The Funeral Directors Act", or 
as ''The Act''. 
The Act has been notic d heretofore. Some of its more 
pertinent provisions will ow be mentioned. It may be di-
vided into two parts, first he portion found in Section 1720, 
dealing with embalmers, a d with which we are not concerned 
in the present inquiry. S cond, the portion covered by Sec-
tion 1720A, dealing with uneral directors and assistant fu-
neral directors. There ar several provisions relating to em-
balmers which seem t violate the State or Federal Con-
7* stitution, or *both, but as the petitioner was not convicted 
·of embalming a body n the State of Virginia, these pro-
visions will not be noticed and the discussion will be confined 
to· so much of the Act as elates to funeral directors. · 
The weig·ht of authorit is to the effect that certain of 
the duties performed by fu eral directors are of such a nature 
as to be impressed with a ublic interest and, therefore, sub-
ject to public regulation. These duties are related entirely· 
to sanitation and have fo their purpose the preyention or 
the spread of communicabl diseases. The ground upon which 
these provisions have bee sustained· is that the disinfecting 
of the room in which the ece~sed died, and the preparation 
of the body for burial, ma prevent. exposure to possible con-
tagion. 
The facts in the case t bar clearly eliminate any such 
possibility in the instant case. The evidence is uncontra-
dicted that the decedent ied in a hospital at Appalachia, 
that her body was remov d from Appalachia to Kingsport 
by a third party, who is n t connected by the evidence in any 
way with Petitioner. Aft r the body reached Kingsport, Pe-
. titioner there embalmed i ., but there is no evidence that he 
prepared it for burial. etitioner, after this was done, re-
turned the body to Virgi ia and arranged for its interment 
in the cemetery. It is t s seen that the only act done by 
Petitioner in the State o Virginia was superintending· the 
interment of the body, a function which no court has ever 
held to be impressed wit any public interest. The danger 
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and, therefore, the extent of the police power, attaches to 
the fumigation of the room in which deat~ occcrred, to the 
disinfecting of the body, and to the disinfecting or de-
s• struction of any clothing or other articles ~which might 
have come in contact with the dead body or been exposed 
to possible infection. No one of these elements being pre~.:. 
ent in the instant case, the right of the State to regulate is 
not present. 
Delicate and difficult questions arise as to the respective 
authorities of the United States and' of the several states in 
the regulation of interstate commerce. The United States 
possesses plenary power under the commerce clause of the 
Constitution, but the States possess the inherent and reserved 
police power which may be exercised to prevent danger to the 
citizens of the State. 
One of the questions presented in this petitio1i is the proper 
demarcation of these powers. Reduced to its simplest terms 
the qcestion to be answered is whether the state regulation 
in question applies to an interstate transaction such as that 
now before the Co:urt If any exterritorial features ar~ at-
tempted to be read into .the Act, certainly they are void. be-
cause the State of Virginia can c~mtr~l only slic4 portions 
of the transaction as occurred within its own borders. Un-
less such exterritorial effect is given to th.e Act, then it does 
not apply to any transaction proven. in this case~. It is r~..: 
spectfully s~bmitted that as no act has been per£9rme~ .in 
the Stat~ of Virginia which in any way ~-ff<.~cts the pu~lic 
interest; therefore, the State of Virginia had no authority 
to attempt to regulate the conduct of ~ citizen of another state 
in the performance of a lawful act in interstate commerce. 
The act in questiQn, interment of a dead body, is an act com-
mon to a.11 states, and if it is necessary or desirable to regu-
late the transportation of dead boqies in interstate *com-
9• merce, and the interment of a body so transported as a 
continuous transaction, it is submitteg that this is a 
matter for ac:tion by the Congress and _not one of internal · 
regulation by the several. states. Were this not a. correct in-
terpretation or the situation, then ahy state might P!l,SS ala~ 
prohibiting· the transportation into such state of a dead 
body, or it might surround such a transaction with 1~~gula~ions 
which would in effect prevent such transportation. This situa-
tio~. ha~ been recognJzed and regulatioils applicable to the 
eiithe United States have been promulgated by c~rriers and 
approved by the Interstate Coininerce Commjssi9n for the 
transpol'tation in interstate conimer~~ of dead ho.dies. These 
regulations would be futil.e unles~ the ~ody could be interred 
upon its arrival at its Elestination. · rrhe only logical con-
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. elusion to be drawn from th s picture is that the present situa .. 
tion is controlled. by the c· ations of authority next noticed. 
The question is discusse in 11 Am. Jur., at pag·e 12, and 
the following rule announc d: 
"It has repeatedly been held by the courts that where a 
subject is national in char cter and admits and requires uni-
formity of regulation, affe ting alike all the states, such as 
transportation between th states, including the importation 
of goods from one state to another, Congress alone can pro-
vi4e the needed regulations In such a case the Federal power 
is exclusive, and the states ay not act even tlioug·h Congress 
has not exerted its legisla ive authority, the silence of Con-
g-ress being equivalent to a declaration that the particular 
commerce shall be free fr m reg·ulation. '' 
4 
The same authority, at age 14, Section 12, continues: 
10* *'' The power of ongress is as full and complete 
over interstate and oreign commerce as is the power 
of the state over its domes ic commerce. It is of the essence 
of the power of Congress over interstate and foreign com-
merce that where it exists it dominates. * * * The power of 
Congress to regulate com erce may not be limited, qealified 
or impeded by state actio . " 
The authorities cited ar ample to sustain the text. 
15 Corpus Juris Secun m also discusses this question at 
page 272 and reaches the conclusion : 
"As to subjects or form of interstate commerce which are 
of national importance an require uniformity of regulation, 
state action is altogether inadmissible, even in the absence 
of Federal action. In thi class of cases, the constitution it-
self occupies the field; uni ormity, even though it be the uni-
formity of governmental non-action, may be highly neces-
sary to preserve equality opportunity and treatment among. 
the various communities nd states concerned; and the si-
lence of Congress or its f ilure to act is equivalent to an af-
firmative expression of it will that the matter shall he free 
from regulation or restri tion of any enactments either of 
Congress or of the states. ' 
The limitation upon the authority of a state, even under its 
police power, to place r strictions on interstate commerce 
was considered by the Vi ginia Supreme Court in the recent 
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case of M orgatn v. The Com.morweaJ,th, 184 Va. 24, in which 
it was held that the State had the right to provide for segre-
gation of passengers according to race because of the refusal 
of Congress to do so, and hence· the refusal of Congress per-
~itted the several states, under their police power, to enact 
such legislation. The Supreme Court of the United States 
on appeal took a different view and in the same case, 
11 • 328 U. S. 373, 66 Sup. Ct. 1050, held *that this was an 
unauthorized interference with, and an unreasonable 
burden upon, interstate commerce. In delivering the opinion 
Mr. Justice. Reed said.: 
"In the field of transportation, there have been a series 
of decisions which held tllat where Congress has not acted 
and although the state statute affects interstate commerce, a 
state may validly enact leg·islation which has predominantly 
only a local influence on the course- of commerce. It is equally 
well settled that where Congress has not acted, state legis-
lation or a final court order is invalid which materially af-
fects interstate commerce. Because the Constitution puts 
the ultimate power to regulate commerce in Congress, rather 
than the states, the degree of state legislation's interference 
with.that commerce may be weighed by Federal Courts to de-
termine whether the burden makes the statute unconstitu-
tiona].'' 
A further ground of attack under the Federal Constitution 
is that the Funeral Directors Act violates the equal protec:.. 
tion clause of the United States Constitution and denies the 
equal rights to the citizens of other states. Any person de-
siring to engage in the practice or business of funeral direct-
ing or undertaking is required to present himself before the 
Board. He may pass all of the qualifications necessary to 
demonstrate. that he has the required lmowledg·e of sanita-
tion and disinfection of dead bodies and is competent to .act 
as a funeral director, but the Board may, for reasons not set 
out in the statute, refuse to grant the applicant a license. 
This situation is then covered by Section 1721a, which pro-
vides: 
'' Any person who has been refused a license for any cause 
other than failure to pass the examination shall have the right 
of appeal to the corporation court of the city, ·or Circuit Court 
of the county, as the case may -be, in which he resides, either 
in term or vacation and the trial de novo." (Italics supplied.) 
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The effect of this provis on is necessarily to require that 
the person appealing be a esident of the State of Virginia, 
although the Act. itse does not attempt to impose any 
12~ such *limitation. T e situation then is that if A, a 
resident of Tennesse · , aiid B, a resident of Virginia, 
both apply to the Board r a license, and both are found 
qualified as to knowledge, etc., but for some reason other 
than this, each is denied license. B, the resident of Vir~ 
ginia, may have the matte heard de novo by the Circuit or 
Corporation Court of the pace of his residence, and whereas 
A, the citizen of Tennessee is left without redress. It is not 
-thought necessary to cite uthority in support of so obvious 
a proposition as the fact t at no court in Virginia has juris-
diction of an appeal from the action of the State Board of 
.Embalmers and Funeral ircctors unless such jurisdiction 
is expressly conferred. T e attemp't to confer jurisdiction, 
limits the appeal to a cou t of the city or county, 
"In which the applicant (he) resides." 
This is but an illustratio of the discriminations contained 
irt the Funeral Directors ct. It is so shot thorugh with 
invalid provisions as to be horougbly unworkable. It is. true 
that Section 1726b attemp to provide against the invalidity 
of any portion of the cha ter, but if all of the invalid por-
tions are removed, the fa ric is so seriously damaged that 
nothing workable is left. 
Attention is directed to the difference iu the wording of 
Section 1720, relating· to mbalmers, and 1720a relating to 
funeral directors. The s ction attempting to regulate em-
balmers is limited to eve y person, 
'' Resident of this state' ; 
and does not apply .to an embalmer coming in from another 
state who does not reside in Virginia. Such a distinction is 
not no.ticed in regard to funeral directors, but all funeral 
13• directors, *whether ·esident of this state or not, are 
required, before en~aging· in the practice or business 
of funeral directing or u dertaking·, to pass an examination 
and be licensed by the B ard, and this license must be reg-
istered at the office of th Board of Health of the county or 
city in which, 
'' His business is condu ted,'' 
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or with the Clerk of the Court of that county or city, and the 
license is also required to be, 
'' Displayed in a conspicuous place in the office of the li-
censee.'' 
All of these regulations are clearly inapplicable to a non-
resident of this state, or must be so construed· as to require· 
a non-resident engaging in the business of funeral directing, 
or undertaking, to maintain an office in the State of Vir-
ginia. Such a provision would be unreasonable because the 
maintenance of an office in the State of Virginia, in which 
the license could be displayed, would in no way contribute to 
the welfare or prevent the spread of infectious or contagious 
disease. The Funeral Directors Act recognized this fact be-
cause it provides for the appointment and compensation of 
an inspector who is authorized to enter any office, premh:es, 
establishment or place of business for the purpose of inspec-
tion, but is not charged witl1 the duty of ascertaining whether 
sanitary regulations are being enforced, nor is he charged 
with the duty of enforcing these sanitary regulations, but 
his functions apparently are limited to ascertaining whether 
the persons working in such places are licensed and registered. 
He is further authorized to execute papers and process, and 
required to perform any other duties that the -Board may 
order, but the Act is silent as to the authority of the Board 
as~ a police ag·ency to require funeral directors to ol>:.. 
14"" serve sanitary regulations. The Board may *refuse to 
grant, or may suspend or revoke a license if a licensee 
violates any rule or regulation of· the local Boards of Health, 
or for other reasons not in any way connected with sanita-
tion. This inspector is obviously a police· officer of the 
funeral directors and embalmers and not an enforcement of-
ficer of any sanitary or health regulation. 
Another ground of the invalidity of tllis Act is, its unrea-
sonable provision tl1at any person seeking a license to engage 
in the practice or busines8 of funeral directing or undertak-
ing must serve an apprenticeship of a.t ·1east two years as an 
assistant to a funeral director, or undertaker, and before be-
ing employed as an assistant funeral director he is required 
to be possessed of exactly the same knowledge as to, 
'' Sanitation and disinf edion of bodies of deceased persons 
where death is caused by an infectious, c-ontagious or com-
municable disease,'' 
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us is a funeral director. T 1e effect of this provision is to re-
fuse a person, no matter ho competent from the public l1ealth 
standpoint ( which is the o ly incident of public. interest con-
nected with this business), license solely because he has not 
served the two years appr nticeship. It is conceivable that 
the person applying may ave attended medical school, or 
might be a licensed medical practitioner and yet, unless he bas 
served his two years appr nticesbip be cannot be licensed as 
a funeral director. It is a atter of common knowledge that 
there are schools of funer 1 directing· in which intensive and 
adequate training is given to tbe students. One may obtain 
a.11 possible knowledge of the required health and sanitary 
subjects and pass a p rfect ~x~mination, yet, unless such 
15* person *has met the · rbitrary provisions of two years 
apprenticeship, the li ern::e must be refused. 
The Virginia statute clo ely parallels a New York statute 
which required two years pprcnticeship. This statute was 
before the court in the cas of People. v. Ringe, 1'97 N. Y. 143, 
HON. E. 451, and the court here said: 
'' The provisions of the statute requiring that the service 
must be continuous and a ·bitral'ily prohibiting the issuance 
of a license to a person to ngagc in the business of an under-
taking unless such person as been as aRsistant to a licensed 
undertaker for the time th rein specified., unnecessarily inter-
·feres with the common law right to eng-age in the lawful busi-
ness. It makes a partic lar form of aequiring- skill and 
knowledge essential and f rfeits the rig·ht to count the time 
~o engaged in that partic lar educatio~n at each time when 
there is a break in the co tinuity of the s<:~rvice. The pro-
visions of tbe Act under onsideration, so far as they pro-
hibit a firm from engagin in the bnsines~ or practice of un-
dertaking, unless each me ber of thP firm is a licensed ·under--
taker are clearly unconsti utioual. '' 
People v. R'i·ngc, 197 Ne T York 143; 90 N. E. 451 (1910). 
A later statute in New York eliminated the three vears 
consecutive service and su stitutPd an apprentire~hip foi~ two 
years service in the aggrc ... ate. The Court also held this stat-
ute unconstitutional, sayil o· in its opinion: 
"I am unable to perceiv any theor~1 upon which the public 
health or welfare :1cquire as a condition precedent to C'al'l')r 
ing on the business of an undertaker servire ns a registered 
apprentice with an unde taker for a period of two years. 
* * * It is, I tbink, manif st that the knowledge essential to 
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qualify one to enter an examination for a license as an under-
taker might be acquired in a meµical or other school for such 
purpose, or by special training and observation without re-
quirement of two years service in such capacity is unreason-
. able~" ' 
People v. Harrison, 170 App. Div. 802, 156 N. Y. Supp. 679' 
(1915), affirmed 219 N. Y. 56:l, 114 N. K 1076 (1916). On 
this. authority it would appear that these provisions in the 
Virginia statute are unconstitutional. 
It is therefore respectfully submitted that the .Act is 
16• *void as violative of the Commerce and Equal Protec-
tion clauses of the Federal Constitution, and as being 
unreasonable within the intendment of the Virginia Constitu-
tion. 
Second Assignment of Error. 
This assignment relates to the sufficiency of the evidence 
to justify the verdict of conviction. The discussion will be 
based on the assumption that the judgment of the Court is 
entitled to the same weight as the verdict of a jury approved 
by the Trial Judge. It is respectfully submitted that under 
these circumstances the evidence is not sufficient to sustain 
the judgment. As has been pointed out in the statement of 
facts., the only evidence introduced in the trial of the case 
was that on one specific ocrasion Petitioner ·brought a dead 
body from Kingsport, Tennessee, to a cemetery in . Wise 
County and there superintended its interment, after funeral 
services had been held at a local church . 
.Again, as previously pointed out, there is no prohibition 
in the statute against a single act. The expression used con-
stantly and continuously in the statute is : 
'' Engaging in the practice or business.'' 
This is particularly important because the Leg·islature 
could just as easily have provided t]1at it was unlawful for 
any person not licensed to embalm a dead body or to act as a 
funeral direC'tor, or to supervise a funeral or the intel'ment 
of a body. None of these terms are used. On the contrary, 
even in the definition, the phrase employed is: 
'' The business 9r profession,'' 
and in other portions of the Act, 
'' Engage in the practice or business'' ; 
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17-= *all of which undoubt dly denotes a continued series of 
-acts and not one isola ed transaction. Had the Legisla-
ture intended to prevent e ery isolated transaction it could 
easily have done so by aP,pr priate language, hut this was not 
done and, therefore, the ac must be construed as read. It is . 
n reasonable assumption t at the language: 
'' Engaging in the practi .e or business,'' 
was employed rather than ome other language, because the . 
Legislature did not intend to exclude just such transactions 
as are now under investi ation. It is plausible to believe 
that the General Assembly ad knowledge that occasionally a 
funeral would be conducte . by a person from another state 
and that at times bodies m· ht be brought into Virginia from 
other states by a funeral ·rector., who would be expected to 
complete bis duties by sup vising the funClral and interment. 
The whole Act indicates th tit was aimed at, 
'' Eng-aging· in a business or practice.'' 
Just at this point the ol adag;e that "one swallow doesn't 
make a summer" is appr priate because one iustanc(l does 
not make a business, nor does one oceurrence ·constitute a 
practice. That this is the proper construction of the. Act is 
further demonstrated by th language of section 1720A, grant-
ing licenses without exami ation to persons then, 
'' Engaged in the busine s of funeral directing.'' 
This language is empl ed several times in the section. 
First, in the fifth line, pro iding that, 
"Every person now en aged in the practice or business 
of funeral directing shall eceive a license'' 
upon tlrn payment of tl1e fee. 
1s• •Further along- in tl1e Act is found the phrase, 
"No person not eng·ag· d in the practice or business of 
funeral directing or nnd rtaking at the time this chapter 
takes effect shall be entit ed to a license,'' etc. . 
It is obvious that the p ivilege of receiving a license with-
out examination would n t b0 conferred upon an applicant 
who bad conducted but o funeral. · 
The conclusion is irresi tible that before bein~: entitled to 
receive a license without e "amination the applicant must have 
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been engaged in the business or practice for which the license 
was sought. It is thus seen that the terms of the Act by their 
own force define the language employed and force the con-
clusion that as an isolated instance would not justify the 
issuance of a license without examination, so an isolated in-
stance cannot support a conviction for violating the prohibi-
tion of the Act. 
It is to be noted that there is no evidence that the peti-
tioner was maintaining a place of business or was operating 
as a funeral director in Virginia. On· the contrary the evi-
dence was that he held an embalmer's license ·in the State of 
Tennessee, was regularly employed at a fixed place of busi-
ness in Kingsport, Tennessee, and was engaged in that State 
in the business or practice or profession of funeral director. 
It is also significant that there was no evidence of any solici-
tation of business in the Stnte of Virginia. All that occurred 
was that after properly preparing the body for burial in the 
State of Tennessee, petitioner brought it to ·wise County and 
there superintended_ the interment, after the religious serv-
ices at the church. 
19* *The foregoing discussion would seem sufficient to 
establish the insufficiency of the evidence. The follow-
ing cases sustain the position ·taken. 
In the discussion heretofore had no mention has been made 
of another element which enters into the status of doing busi-
ness or not doing business., and that is the definition contained 
in section 1726, declaring that funeral directing shall be con-
strued to mean, 
"The business or profe~sion of directing or supervising 
funerals for profit." 
There is in the case at bar no evidence of any supP.rvising of 
this funeral "for profit." Reference is made to this fact be-
cause some of the decisions next noted put emphasis on this 
element. Tl1ere is no Virgfoia caR(l in point and, therefore, 
we look naturally to the Supreme Court of the United Statei;;; 
for its expressions. Tl1e quei;;;tion of doing business is more 
apt to arise in connection with corporations t.Jian with in-
dividuals, and most of the dechdons deal with that situation, 
though some of them do invol,e individuals. 
One of the most pertinent Snpreme Court cases is OoorJer, 
etc., Co. v. Fer.rJuson, 113 U. S. 727, 28 Law Ed. 1137, in which 
the Court had under review a provision of the California Con-
stitution, and a consequent Act providing, 
. ''No foreign corporation shall do any business in this state 
without having one or more known places of business and 
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an authorized agent or agen s in the same, upon whom process 
may be served.'' 
The Supreme Court said 
"Reasonably construed, the constitution and sratute of 
Colorado forbid, not the d ing of a single ae.t of business in 
the state, but the car ying on of business by a foreign 
20~ *corporation without he filing of the certificate and the 
appointment of an ag nt as required by the statute. The 
constitution requires the f reign corporation to have one or 
more known places of busi ess in the state- before doing any 
business therein. This im lies a purpose at least to do more 
than one act of business. * * The making in Colorado of the 
one contract sued on in thi case, by which one party agTeed 
to build and deliver in Ohi certain machinery, and the other 
party to pay for it, did no . constitute a carrying on of busi-
ness in Colorado.'' 
The cited case was quot ,d and approved in International 
Text Book Com-pa,ny v. Pi. ,q, 217 U. S. 91, 54 Law Ed. 678, 
where the Court said tha . it approved the decision in the 
Cooper case and that a si ~·le act of business would not con-
stitute doing business in t e state. · 
Similar questions have een presc~nted to various Circuit 
Courts of Appeal and th y have u11iformly held that one 
isolated transaction does 1 ot constitute engaging· in a prac-
tice or doing· a business. As was said in Laurentide Co. v. 
Du,.rey, 231 Fed. at pag·e 2 9: 
'' 'Doing business withi the state' or 'doing or transact-
ing business in the Unite States', do not include the doing 
of a single act or the mak"ng of a single contract, hut do in-
clude a continued series o acts by agent or agents continu-
ously within the state~ or 1e United States, as the case may 
me.'' 
In Llewell.1Jn "· Pittsbu gh B. & L. E. Co., 222 Feel. Rep. 
at page 185, the Court said : 
"The expression 'enga~; in business' means the same thing 
as 'carrying on business'., and the latter expression has the 
same meaning as that 'd ing bnsines:-;'. The three extH'es-
sions, either separately o connectedly convey the idea of 
progression, continuity, o sustained activity. 'En!-1;a~ed in 
business' means occupied n business; employed in bmd1iess. 
'Carrying on business' do s not mean t be performance of a 
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single disconnected business act. It means conducting, prose-
cuting, and continuing business by performing progressively 
all the acts normally incident thereto, and likewise the expres-
sion, 'doing business' when employed as descriptive of an 
occupation, conveys the idea of business being done, not from 
time to time, but all the time.'' "· 
21 • *In the case of Dane v. Brown, 70 Fed. Rep. '164, the 
Court said, citing many cases, 
"It is well settled, we think, that sucah expressions as 'pur-
sue the practice of any profession or business~' 'practicing 
architecture', 'engaging· in the practice of law', 'engaging 
in business', and similar terms, contemplate a course of busi-
ness 9r professional practice and not single isolated acts 
arising from. unusual cireumstanccs. '' 
In Supreme Malt Products Co. v. U. 8., 153 Feel. 2nd, 5, the 
Court said: 
"The words of the -statute 'to engage in the business', im-
plied an element of continuity or habitual practice. 'Engage 
in business' means occupied in business; employed in busi-
ness. 'Carrying on business' does not mean the performance 
of a single disconnected business act. It means conducting, 
prosecuting, and continuing business by performing progres-
sively all the acts normally incident t11ereto, and likewise the 
expression 'doing business', when employed as descriptive of 
an occupation, conveys the idea of buRiness being done, not 
from time to time., but all the time. * * * Hence the making of 
a single sale is not in itself' engaging in business'.'' 
It was held that a sing-le sale of liquor for re-sale at retail 
did not constitute doing business without a wholesale liquor 
dealers license. ·. · 
The Supreme Court of North Carolina, in the case of North 
Carolina v. Ray, .... N. C ..... , 14 L. R. A. 529, held tbat 
the single act of selling a railroad ticket did not violate a 
statute forbidding any person, 
''To sell or deal in tickets", 
remarking, 
"If the purpose had been to forbid t]ie sale of a single ticket 
that a person might have and could not use himself, the ap-
propriate terms ueed would liave been, 'no person shaJI sell 
any ticket issued by a railroad company'." · 
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Appended to the report f this case in L. R. A. is a note 
which cites the Englis case of Re: Horton, 45 L. T. N. S. 
22~ 541, *which held that solicitor does not "practice'' or 
''carry on his busines '' outside the limits within which 
he is authorized to practice y his certificate merely by reason 
of a single isolated transac ion outside of such limits. 
In the case of Commoni ealth v. T,Vhite, . . . . Mass. . ... , 
157 N. E. 5'97, the question resented to the Court involved an 
ordinance providing: 
"No person * * c, shall c gage in the business of transport-
ing persons for hire ~ * • within the limits of the town of 
Brookline without first hav ng obtained a license.'' 
White went from Bos to to Brookline; was there hailed 
by a passenger whom he transported to another point in 
Brookline. White was a ci izen of the United States, resided 
in and was licensed to do business in Boston. The Court 
said: 
''The occupation and no an isolated act is prohibited. The 
phrase 'engaged in busines ' means at .least that the business 
shall be carried on as a r .g·ular occupation or constant em-
ployment as distinguished from a single 'isolated act. The 
agreed facts show that on a single instance., while in Brook-
line, :without consultation n his part, and at the request of a 
person, carried him as a p ssenger from one place to another 
within the limits of the to n. Sucl1 act alone plainly was in-
sufficient to warrant a find ng that the defendant violated the 
rules and orders. It did ot tend to prove that he was en-
gaged in the business of t ansporting passeng-ers from place 
to place in that town with· the lang·uag·e of the rules.-" · 
North Carolina has also dealt with this matter in State v. 
Roberson, .... N. C ..... ; 48 S. E. 595: where it said: 
''To say that one is cng 0 ·ed in an occupation signifies much 
more than the doing of on act in the line of such occupation. 
It is an expression in com on use ancl well understood-that 
one is engaged in merchm clising or in practicing law." 
Other authorities might be cited, but tlJCy_ n re so uniform 
that this is felt to be u necessary and this branch of the 
discussion will be c ncluclecl with ·a citation from· the 
23• *He-Statement, Con ict of Laws, page 244, as foUows: 
''Doing business is doin >' a series of important arts for the 
purpose of thereby realiz ng pecuniary benefit, or otherwise 
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accomplishing an object, ·or doing a single act for such pur-
pose with the intention of thereby initiating a series of such 
acts.'' 
The illustrations appended to section 167 clarify the latter 
part of this definition by showing that where one maintains 
or secures a place of business in a· state and then proceeds 
to do an act of business therein it may be found to be doing 
business within that state. 
Third -4ssigmnent of Error. 
' 
.Amendmc11t of Warra,nt. 
The Court permitted the attorney fQr the Commonwealth 
to amend the warrant found at page lA of the record, which 
simply charged that petitioner unlawfully removed and pre-
pared for burial the body of Ella ·wright Cole, and did bury 
the same without having a license. ThP amendment is found 
at page 2 of the. transcript, and charges that petitioner un-
lawf~lly practiced the profession of funeral director, and as 
such did remove and prepare t.he body of Ella "\V right Cole 
and bury the same in ·wise County. 
The question here presented is whether the Court had au-
thority.·to make the amendment. It is respectfully submitted 
that the original warrant did not charge any offense at all. 
The question, therefore, is whether the Circuit Court could 
so amend it as to cl1arge an offense. This matter is controlled 
by section 4989 of the Code which authorizes the court to 
amend the warrant as to form; but if it is so defective as not 
to charge an offense, then the judge can issue a new war-
24 • rant, but *he has no authority to amend a fatallly defec-
. tive warrant. No new warrant was issued and the origi-
nal warrant was fatally defective and, therefore, the action 
of the Court in the instant caec in permitting amendment was 
erroneous. 
This matter was dealt with in .Mr:Willia.1ns v. Thl~ Common-
wealth, 165 Va. 725. In that case the Court permitted a war-
rant to be amended which omitt~d the language, ''contributed 
to the", so as to make it an offense for contributing to the 
delinquency of a person undcn- eighteen years of age. 
In the instant case the warrant did not eliarg·e any offense 
at all, and the Court did not issue a new warrant as it might 
have done, but permitted an amendment as to substance and 
not as to form. It is respectfully submitted that this was 
beyond the power of the court and hence constituted reversible 
error. 
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Fourth Ass g1itt1,ent of Error. 
During the prog-ress of .he trial, in fact in its inception, 
Fred H. King· was introdu ed as a witness; who testifi~d that 
he was a member of the State Board of Embalmers and 
Funeral Directors. He w s· then asked whether the Board 
had ever issued a license o W. J. Walton. Objection was 
made that the record of th Board was the best evidence; but 
over this objection and e ception King testified that no li-
cense had been issued to W lton. This goe.s llack to the propo-
8ition that the best evidenc should be introduced. This may 
be harmless error,, ·as the Petitioner subsequently testified 
that he was not licen ·ed by the Virginia Board. 
25* *"\Vhen Petitioner as on the witness stand, as shown 
on page 28 of the tr nscript, he was asked whether J. 
W. Huff was denied a lie nse bv the Vir2"inia State Board. 
Objection was made and i is not clear whether any answer 
was g'iven·to the question. If no answer was given, of course, 
the exception is immateria , but if an answer was given it is 
respectfully insisted that his was a matter entirely uncon-
nected with petitioner's r sponsihility and should not have 
been permitted. 
· For the foregoing reaso s it is respectfully submitted that 
the judgment of the Circu·t Court of ,'\7ise County is errone-
ous and should be revie d and reversed bv the Supreme 
Court of Appeals of Vir nia. w 
An oral hearing is dei,ir d and if a writ of error is granted 
this petition will be relied on as an opening brief. 
A copy of this petition was mailed to Ivlr. John Roberts, 
Norton, Virginia, Co onwealtb 's Attorney for Wise 
County, on the 23rd day f August, 1H47. The record and 
petition were on the same date transmitted to M. B. Watts, 
Clerk of the Supreme Co rt of .Appeals, at Rfobmond, Vir~ 
ginia. 
CAMPBELL & CAMPB 
BANDY & BANDY, 
Counsel. 
W. J. "\V ALTON., 
By Counsel. 
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26* *We, S .B. Campbell, S. B. Campbell, Jr., T .. :R. Bandy, 
and T. R. Bandy, Jr., attorneys practicing in the ·Su-
preme Court of .Appeals of Virginia; do certify that in our 
opinion the judgment of t.he Circuit Court of Wise County, 
in the foregoing case should be reviewed by the Supreme 
Court of Appeals of Virginia. 
Given under our hands this 23rd clay of August, 1947. 
S. B. CAMPBELL, 
S. B. CAMPBELL, JR .. , 
T. R. BANDY, 
T. R. BANDY, JR. 
Received August 25, 1947. 
lvL B. "WATTS, Clerk. 
Oct. 8, 1947. Writ of error and supers_edeas awarded by 
the court. Bond $200. 
RECORD 
Commonwealth of Virg'inia, Plaintiff 
v. 
W. J. Walton, Defendant. 
TRANSCRIPT OF HECORD. 
M. B. W. 
PLEAS befor~ the Circuit Court of \Vise County on the 
12th day of May, 1947. 
page 1-A ~ BE IT REMEl\lBERED, that heretofore.: to-
wit, on the 4th day December, 1946, the Trial 
Justice of Wise County filed the following warrant against 
W. J. Walton on Appeal, whir-h warrant is in the words and 
figures as follows : 
"State of Virginia 
County of ~ise., to-wit: 
To any Sheriff or Police Officer: 
Whereas, Fred H. King, l\femher of Virginia State Board 
of Embalmers and Funeral Directors, has this day made com-
plaint and information on oath before ,me, C. H. Holyfield, 
22 Supreme Cour of .Appeals of Virginia 
Ulerk, Trial Justice of the said County, that ,v. J. Walton 
in the said County did on t e 25 clay of November, 1946., Un-
lawfully remove and prep re for burial the body of Ella 
Wright Cole and did bury t e same in Wise County, Virginia, 
without having a license s to do from the Virginia State 
Board of Embalmers and uneral Directors, in violation of 
the statute of the State of irg·inia and against the peace and 
dignity of the Commonwea th of Virginia. 
These are, therefore, to ommand you, in the name of the 
Commonwealth, to apprehe d and bring before the Trial Jus-
tice Court of the said Coun y, the body (bodies) of the above 
accused to answer the said complaint and to be further dealt 
with according to law. A d yon are also directed to sum-
mon 
W. R. Huneycutt 
Dr. J. J. Porter· 
Al T. Rogers 
W. I. Holding 
as witnesses. 
·w Address Appalachia, 
"\V Address Appalachia, 
"r Adrlress Appalachia 
Vv Address Big Stone Gap, 
page 2~A ~ Given under y hand and seal, this 25th clay of 
November, ·194 . 
Virginia: 
C. H. HOLYFIELD., 
Clerk T. J. (Seal) 
Circuit Court of Wise ouniv on M ondav the 10th dav of 
February in the' year of Ur Lord Nineteen Hundred ., and 
Forty-seven. 
Present: The Honorab e George Morton, ~Judge. 
Commonwealth, Plaintiff 
v. 
w.· ,J. Walton, Defendant. 
APPEAL-UNDERTAJ ER vVITHOUT LICENSE 2125. 
This day came the Com onwealtl1 by its attorn~y and the 
defendant appeared in Co rt in per Ron and was represented 
by counsel. Thereupon t e defendant entered a plea of not 
guilty to plaintiff's warra t and by ag-r~ement of both parties 
the Court proceeded to he r and determine the case without 
the intervention of a jury And the Court after bearing the 
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evidence takes the said case 1i11der consideration until a future 
day of this term of the Court. 
page 3-A ~ Virginia : 
GEORGE MORTON, 
Judge. 
Circuit Coul't of the Count.v of ·wise oil Mondav the 12th 
clay of May in the year of 011r Lord nineteen huiidred and 
fotty-se\fen. 
Present: The Honorable Geoige · Morton, Judge. 
Commonweaith; Plaiiitift 
v. 
W. J. WaHon, Defendant. 
APPEAL-UNDERTAKER WITHOUT LICENSE 2125. 
This day ca_me again the Commonwealth by its attorney 
an<l: the defendant appeared in Court by his attomey and the 
Court having maturely considered the evidence in this case 
which was submitted for henring and determination to the 
Court without tbe intervention of a jury at the last ter:rµ of 
this Court, doth find the defendant guilty as cha.i·g·e~ i~ pltdil-
tiff's warrant and fixes his punishment at a fine of $50.00 to 
which action of_the Court, the defendant,' by counsel, duly and 
properly excepted. 
It is therefore com~idered by the Court that the Common-
wealth do recover and have judgment against the defendant 
for the sum of $50.00, assessed as ~ fine, together with her 
costs, by her, in this behalf expended. 
And the defendant expressing himself aggrieved by the 
judgment of the Court and s_ignifying his ~ntentio_n of ~~Pl!-
mg· to the Supreme Court of Appeals; or a Judge 1:he:rMf 1n 
vacation for a writ of erro1· and su,persedeas to said judg-
ment., execution of said judgment• qn motion of the defendant, 
is hereby suspended for a period of sixty days from this 
d~te. A_nd the defendant is allowed to remain in the cµstody 
of the Court upon his honcl hetetofore entered into for his 
appearance in thi~ case. 
GEORGE MOR'110N 1 
Judge. 
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To: John Roberts, Esq., ttorney for the Commonwealth: 
Please take notice that l e undersigned will, on the 25 day 
of June, 1947, at the office of the Honorable George Morton, 
Judge of the Circuit Cour of Wise County, Virginia, in Ap-
palachia, Virginia, at ten 'clock, a. m., or as soon tbe1;eafter 
as practicable, tender to t e said Judge Certificate of Excep-
tions in the case of Co on.wealth of Virginia, Plaintiff, v. 
W. J. Walton, Defendant, copy of which is hereto attached, 
and apply to the said C01 rt to sign and seal the same and 
make it a part of the recor in this case. 
You are further hereby notified that the undersigned will, 
on the 25 day of June, 19 7; apply to the Clerk of the said 
Court, at his office in the own of Wise, for a transcript of 
the record in the case afo esaid, for the purpose of present-
.. ing said transcript to the upreme Court of Appeals of Vir-
ginia, along with a petitio for an appeal from a final decree 
of said court rendered in , aid cause. 
This the 17 day of elune, 1947. 
T. R. BANDY, 
Counsel. 
,v ... T. ""\V_J\.LTON, 
Defendant 
By counsel. 
Legal service accepted is the 18 dny of June., 1947. 




Attorney for the Com 
·By counsel.. 
This day came the parti s, b:1 tl1cir attorm\vs, and the De-
fendant, by counsel, ten.de ~d to the .Judge for signature a 
stenographic report of tes 1mony and otl1er incidents of the 
trial in the above-styled c se, and Cc-,rtificate of Exceptions. 
And, it appearing to the Court, in writing, thnt .Tolm Rob-
erts, Esq., Attorney for th Commonwealth, has had r<'ason-
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able notice that said stenographic. report of testimony and 
other incidents of the trial and· Certificate of Exceptions 
would be presented at _this time and place to the Judge for 
signature., the said stenographic report of testimony and 
other incidents of the trial and Certificate of Exceptions, was 
on this the 25 day of .June, 1947, within sixty days rrom. the 
time final judgment herein was entered, received, signed and 
sealed by the Judge of this Court, and ordered to be made a 
p'art of' the record in this case. . 
Virginia: 
GEORGE MORTON (Seal) 
.Judge 
In the Circuit Court of :Wise County. 
Commonwealth of Virginia, Plaintiff, 
v. 
W. J. Walton, Defendant. 
CRIM_INAL DOCKET NO. 2125. 
Hearing before the Hon. George Morton, February 10, 1947. 
CERTIFICATE OF EXCEPTIONS. 
page 1 } Virginia : 
In the Circuit Court of Wise County. 
Commonwealth of Virginia, Plaintiff, 
v. 
W. J. Walton, Defendant. 
CRIMINAL DOCI{ET NO. 2125. 
This matter came on to be heard on the 10th dav of Feb· 
ruary, 1947, before the Honorable George Morton, Judge. 
Appearances: .John Roberts .. Esq., of Norton, Virginia, 
Attorney for the Commonwealth. · 
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T .. R. Bandy, Esq., of Kin spott; Tennessee; Attorney for 
the Def eiidan t. · 
.... The O.ourt : .. Are you read. 1.il the case of Commonwealth 1,•. 
W. J. Walton! · 
· . Mr. iioberts: he Commonwealth is ready but 
page 2 ~·I .want to move to. mend t~e Warrant. , 
Mr. Bandy: "\V would like to see the amendment. 
The defendant is ready . 
.. Mr .. R8berts: . I want. to put in after the word "Unlaw-
fully H and let it read, "Di unlawfully practice the profes-
sion of a funeral director, ndertaker and embalmer, and as 
such did remove and prep re 'for burial the body of Ella 
Wright Cole and did bury t o same in- Wise County, Virginia, 
without having a license s .. to do _from the Virginia State 
Board of Embalmers and uneral IHrectors; in violation of 
the statute of the State of Virginia, al}~ against the peace 
and dignity of the Comiii -nwealth of Virginia." I don't 
think the warrant is suffici nt, and 1 think that amendment 
should be made. 
The Court: I don't see any reason whv it could not be 
amended. By th~ a-qiendm t it doesn't mnke a new case. 
Mr. Roberts: No, it ji.lst esignates the pe1·son who violated 
the statute is all. 
Mr. Bandy: We don't t ink tne amendment should include 
"practiced tl1e profession f an undertaker'' because the of-
fen,se, .if any wa. commitecl was the burial of the 
page 3 ~. body withdi.1t ha · ng a lice11se as teq11ired by the 
state statute . 
. The Court: I was think ng"·thls amendment would be help-
ful to you· and require a O reater burden on him than other-
wise. 
(This matter was argue at length.) 
The Court: I will per it the amendment. , 
Mr. Bandy: Exception. ,v e are willing for the Court to 
try it without 8: jury.if th t is permi~sible. 
The Court: That is pe · · issible if you waive the jury. 
Mr. Bandy: We w·ahrn he jury. 
Mr. Roberts: That is 11 right. 
THEREUPON, the wit esses were called ancl sworn~ and 
tlie ·following evidence wa - introdueecl on behalf of the Com-
. monwealth: 
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FRED H .. KING 
the first witness, being first duly sworn, was examined and 
testified as follows : 
DIRECT EXAMINATION .. 
By Mr .. Roberts: 
Q. What is your nameT 
page 4 ~ A. Fred H. King. 
Q. What is your btisiness and profession, Mr. 
King1 
A. I am a funeral director and embalmer. 
Q. What official position do you bold in the State of Vir· 
giniat . 
A. I am a meml1er of tl1e State Board of Embalmers and 
Funeral Directors, appointed by the Governor. 
Q. Do you know the defendant, W. J. Walton 1 
A. No, sir. 
Q. Has your Board ever licensed "'\V. J. ·walton as funeral 
director, undertaker and embalmer 7 
A. We have not. 
J udg·e Bandy: We object, if tl1e Court please, that would 
be a matter of record. 
The Court: I think it would be a matter of record. but if 
he is the head of it. · · 
Mr. Roberts: He is not the head of it, but he is a member 
of the Board and knows what they have done. 
Mr. Bandy: I take it the Board has a record of all licenses 
that have been issued, and the record, of course.: would be the 
best evidence. 
The Court: I overrule the objection. 
page 5 ~ Mr. Bandy: Exception. 
Bv Mr. Roberts: 
·Q. How long-
The Court: Mr. King, clo the records of the Board show 
Mr. W. J. ·walton has ever been licensed as an embalmer and 
funeral director l 
The Witness: The records do not show it. 
By Mr. Roberts: · 
Q. How long ]1avc you been a member of this Board, Mr. 
King? 
A. Since 1941. 
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Fre H. King. 
Q. Have you attended al the meetings of the Board since 
1941! 
A. Every meeting. 
Q. Have you attended th examinations of the Board f 
A. Every Board meetin and examination and issuing of 
license. 
Q. And this man has n t been before your Board since 
you have been a member o that Board? 
A. No, sir. 
Q. Do you know anythi g about this particular charge 
about him burying the bo y of Ella Wright Cole in this 
county, Mr. King! 
A. · N otbing except hears y. 
Q. You were n t present there yourself? 
page 6 ~ A. No, sir. · 
Mr. Roberts: 
By Judge Bandy: 
Q. You have been a me er of the Board 110w long f 
A. Since 1941. . 
Q. You don't know wha . the records of the Board reveal 
with reference to the lice se of Mr. Walton, or any other 
funeral director prior to t at date, do you? 
A. Yes, sir, I have a lis of them in mv office. 
Q. Do you have a list s· ce the Board "'was set up? 
A. We have a list of all in g·ood standing from 1936 on. 
Q. You were asked the uestion if the records of your of-
fice of your Board~ disclos cl the .fact Mr. "\Valton was licensed 
since 1941. Now do you k ow what the records of the Board 
disclose with reference to at fact prior to 1941? 
A. No, I don't. 
Q. You don't know anyt ing about that Y 
A. No, sir. 
RE-DIREC . EXAMINATION. 
By Mr. Roberts: 
Q. Have you s en the list of all persons who have 
page 7 ~ been licensed by his Board since its origin in 1936 Y 
A. Yes., sir. 
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W. I. Holding. 
Judge Bandy: 1\7 e object to that, if the Court please. The 
list would be the best evidence. 
The Court : Overruled. 
Judge Bandy: Exception. 
Q. Does Mr. 1V. J. ·walton 's name appear on that lisU 
A. No, sir. 
Mr. Roberts: TI1at is all. 
(Witness excused.) 
,v. I. HOLDING 
the next witness, called by and on behalf of the Common-
weal th, being first duly sworn, was examined and testified as 
follows: 
DIRECT EXAMINATION. 
By Mr. Roberts: 
Q. What is your name? 
A. W. I. Holding. 
Q. Where do you live? 
A. Big Stone Gap. 
Q. ·what is your business! 
A. I am a funeral director and embalmer. 
Q. Are you licensed as such by the State of Board of Vir-
. ginia f 
page 8 ~ A. Yes, sir. 
Q; Where were you licensed, or rather when were 
you licensed, Mr. Holding? 
A. I was licensed in 1937. 
Q. Were you present last November when the body of Ella 
Wright Cole wa-s buried in Wise County? 
A. Yes, sir. 
Q. Where was that body buried? 
A. In Big Stone Gap, at Glencoe Cemetery? 
Q. "\Vho had charge of the funeral and burying of that 
body? 
A. Mr. W. J. Walton. 
Q. Had you been acquainted with Mr. Walton prior to that 
time? 
A. Yes, sir, I have known 1\fr. ·w alton about five or six 
years. . Q. ·where does he hve? 
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. Holding .. 
A. He lives in Kingsport Tennessee. 
Q. Do you know anythi g about bis removing this body 
and preparing it for burial¥ 
·A. I know he removed i . I don't know who prepared it 
for burial. 
Q. Where did he remove t from Y 
A. From the ospital in Appalachia. I don't 
page 9 ~ know that Mr. vV lton removed it, but I know· it was 
removed. 
Q. You say he was pre ent at the Glencoe Cemetery in 
November when this body as buried Y 
A. Yes, sir. 
Q. How did he bring the body there! 
A. He brought it in H Funeral Home's ambulance from 
Kingsport. 
Q. Did you ask Mr. W a ton if he had a license from the 
State Board of Virginia a an embalmer and funeral direc-
tor? 
A. No, sir. 
Q. You didn't have any .onversation with him about this Y 
A. No, sir. 
Mr. Roberts : 
.XAMINATION. 
By Judge Bandy: 
Q. Mr. Holding., I belie you stated you didn't know who 
removed the body from Vi ·ginia to Tennessee; is that right Y 
A. No, sir, I do not kno r. 
Q. You, of course, don' know what body it was that was 
intered in Big Stone Gap, f your own lmowleclge? . 
A. I didn't see the body. no, sir. 
Q. All you k ow is that a body was brought to 
page 10 ~ Big Stone Gap nd intered under the direction of 
Mr. Walton? · . 
A. Yes, sir. 
Q. But you don't know what body that was? 
A. No, sir. 
Judge Bandy: That is 11. Stand aside. 
(Witness excused.) • i 
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AL T. ROGERS, 
the next witness, called by and on behalf of the Common-
wealth, being first duly sworn, was examined and testified as 
follows: 
DIRECT EXAMINATION. 
By Mr. Roberts: 
Q. What is your name f 
A. ·Al T. Rogers. 
Q. Where do you live? 
A. Appalachia, Virginia. 
Q. What is your business? 
A. Funeral director and embalmer. 
Q. Are you licensed as such by tl1e Virginia State Board t 
A. Yes, sir. 
Q. How long have you been so licensed? 
A.· Since 1938. 
page 11 }- Q. Were you present when the body of Ella 
Wright Cole was buried down at Big Stone Gap 
last fall? 
A. I was present when a body was buried there on that 
particular day. 
Q. ·who had charge of the burial of tha.t body? 
A. Mr. Walton, I found out afterward was acting as such. 
Q. Did you sec Mr. Walton there? 
A. I saw him at the courthouse afterwards. 
Q. How long have you known Mr. Walton? 
A. I don't know him except when I see him. 
Q. Did you lmve any conversation with him about this 
burial? 
.A. No, sir, 
Q. Do you know where he got that body from? 
A. Well, it was a body removed from the Appalachian Hos-
pital on the date this particular body expired, and it was 
listed in the paper as him handling it. 
Judge Bandy: I object to that. 
The Court: I didn't catch the answer. 
The Witness: I said I do know this body, which was· listed 
in the obituary notice, was removed from the Appalachian 
Hospital the day it ·expired. 
page 12 }- Q. ·Do you know who removed iU 
A. No, I do not know. 
Q. You don't know who removed it from the hospital T 
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. Rogers. 
The Court: You just kno the body was removed from the 
Appalachian Hospital at e time the death occurr.ed Y 
The Witness : Yes, sir. 
The Court: I thought y u said something· you objected to 
about the paper. · 
Judge Bandy: He did ay aGCording to what he saw in 
the paper. 
The ·Court: I overrule he objection so far as this testi-
mony is concerned, but at you said about the paper-
what you testified to about the body being removed from the 
hospital the day death oc rred, do you know that of your 
own knowledge, or did yo get that from some notice in the 
paper! · · · • 
The Witness: No, sir. know that from my own knowl-
edge. 
The ,Court: Then the o jection is overruled. 
Judge_ Bandy: Exceptio . 
Q. Do you know who ac ually removed the body from the 
hospital? 
page 13 ~ A. No, sir, I o not. 
Q. Did I ask ou if you were present when the 
body was buried at Big S one Gap°l 
A. I was present when body was buried down there, on 
that particular day. 
Q. Was Mr. Walton ther at the burial Y 
A. Yes, sir. 
Mr. Roberts: 
By Judge Bandy: 
Q. When did you first s e Mr. Walton? 
A. I saw him when lie rove a hearse into the cemetery 
the first time and I saw h m at the courthouse in Big Stone 
Gap, but to know who he was, I seen the gentleman drive 
in with the hearse and I ater found out his name when I 
encountered him at the to n. hall. 
Q. The first time you s w him to know who he was was 
at the town hall? 
A. That is to know bis n me. I knew who he was. 
Q. You didn't see the b dy taken from the hospital? 
A. No, sir. 
Q. I · take it you never id see the remains, did you T 
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Charlie Collins. 
A. No, sir. 
Q. Were you at the cemetery at the time of the 
page 14 r interment f 
A. Yes, sir. 
Q. All you know is a body was intered there at that time! 
A. Yes, sir. 
Q. As to who the deceased was you don't know f 
A. No, I just know a body was buried down there and Mr. 
Walton was in charge. It would be immaterial who it was 
that was buried and the fact he was operating in the state is 
the only thing I was concerned with. 
Q. You are just testifying, you are not undertaking to 
arg·ue this law suit, are you Y 
.. A .• No, sir, not a bit in the. world. 
Judge Bandy: You may stand aside. 
(Witness excused.) 
CHARLIE COLLINS, 
the next witness, called by and on behalf of the Common-
wealth, being first duly sworn, was examined and testified as 
follows: 
DIRECT EXAMINATION. 
By Mr. Roberts: 
Q. Is your name Charlie Collins? 
A. Yes, sir. 
Q. Where do you live? 
page 15 ~ A. Big Stone Gap. 
Q. What is your business? 
A. I take care of the cemetery there. 
Q. Do you dig the graves at the cemetery? 
A. Yes, sir. 
Q. Did you dig a grave there last November for the body 
of Ella Wright Cole_ to be buried f 
A. Yes, sir. 
Q. Who had you to dig that grave f 
A. Well, some of their relatives from Appalachia came 
down to the town hall there and got a permit for a grave to 
be opened, and they brought the permit to me and I opened the 
grave. I coulcln 't say who it was. 
Q. Were you there when the body was in,tered in that 
graveT 
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A. Yes, sir. 
Q. Who had charge of t e funeral and burial f 
· A. This gentleman over ere. I met him down. there a few 
times. I really don't kno his name. 
Q. Did you fill that grav after the body was intered? 
A. Yes, sir. 
Q. At whose direction d d you :fill it T 
A. Well, I :fill d it with the permit he gave me. 
page 16 ~ . Q. Was he th re at the time you :filled it f 
A. No, sir. 
Q. Who brought the bod there to the cemetery! 
A. He did. 
Q. How did he bring it beret 
A. He brought it there i the ambulance. 
Q. Was there or not a arker placed at that grave show-
ing it was the grave of El a Wrig·~t Cole f 
A. I am not sure but I on 't believe there is. 
Mr. Roberts: You may sk him. 
Judge Bandy: No qnes ·ons. 
(Witness excused.) 
LINKOUS, 
the next witness, called b and on behalf of the Common-
wealth, being· first duly sw rn, was examined and testified as 
follows: · 
XAMINATION. 
By Mr. Roberts: 
Q. Is your name Frank inkous Y 
A. Yes, sir. 
Q. Were you present at ig Stone Gap last November when 
the body of Ella Wright C le was buried there r 
A. I was. 
Q. Who had barge of the burial of that body! 
page 17 ~ A. Mr. W. J. Walton. 
Q. Did you e ecute this warrant on Mr. Walton 
after that burial Y 
A. I did. 
Q. Was anyone else the e with him in connection with that 
burial Y 
A. Yes, sir. There wer two persons with him. I didn't 
get their names. 
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Frank Linkous. 
Q. What sort of couyeyancc did they bring the body there 
inf 
A. They went to the Church of God with the ambulance 
and had their service and then taken the body to Big Stone 
Gap cemetery. 
Q. In what sort of conveyance did they take the body? 
A. You mean what kind of vehicle? 
Q. Yes. 
A. In a black ambulance. 
Q. Whose ambulance was that? 
A. I couldn't say whose ambulance it was. 
Q. Who was driving it Y 
·A. Mr. Walton was driving it. 
Mr. Roberts: You may cross examine. 
page 18 } CROSS EXAMINATION. 
By Judge Bandy: 
Q. You were at the cemetery at the .time of the interment! 
A. I didn't go over to the g·rave. I stayed by the ambu.:. 
lance until the interment was over. 
Q. You mean you followed the ambulance into the ceme-
tery? 
A. Yes, sir. 
Q. And the body was removed from the funeral car to the 
grave? 
A. Yes, sir. 
Q. And then the interment? 
A. Yes, sir. 
Q. Of course you don't know who, of your own knowledge, 
the deceased was? 
A. Well, I know Mrs. Cole was buried that day. 
Q. Did you see the body? 
A. No, sir. 
Q. How do you know it was Mrs. Cole's body! 
A. Well, sir, Mr. vValton had a permit stating, and showed 
it to me, as Ella Wright Cole. 
Q. That is all you know about iU 
A. Yes, sir. 
page 19 ~ By the Court: 
Q. Mr. Linkous, you said Mr. Walton had a 
permit. Wbat kind of permit was it 1 
A. A town permit authorizing .them to bury a body in the 
cemetery at Big Stone, sir. 
(Witness excused.) 
', .. 
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DR. J. J. PORTER, 
the next witness, called b and on b~half of the Common-
wealth, being first duly sw rn, was examined and testified as 
follows: 
XAMINATION. 
By Mr. Roberts : 
Q. You are Dr. J. J. P rterY 
A. Yes, sir. 
Q. What is your prof es ion Y 
A. Medical doctor. 
Q. Do you have anythin to do with the Appalachian Hos-
pital? 
A. Yes, sir. 
Q. What connection do ou have with that hospitaU 
. A. I own and operate th Appalachian General Hospital. 
Q .. Do you recall when rs. Ella Wright Cole was in your 
hospital? _ 
A. Yes, sir. 
page 20 ~ Q. What hap ened to her there? 
A. She was dmitted for a heart disease from 
which she subsequently di d. 
Q. Who removed her b dy f rorn your hospital? 
A. The hospital record show that J. W. Huff of Kings-
port, Tennessee, removed he body. 
Q. Do you · know this entleman over there, Mr. W. J. 
WaltonY 
A. No, sir. 
Q. Was he there! 
A. I didn't see him, sir. 
Q. Do you know wheth r the local registrar down there 
gave a permit for the re val or not? 
A. No, sir, I do not. 
Mr. Roberts: That is a 1. 
Judge Bandy: No que tions. 
(Witness excused.) 
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CHARLIE COLLINS, · 
recalled, was further e~amined and testified .as follows: 
DIRECT EXAMINATION. 
By Mr. Roberts: 
Q. Charlie, you said awhile ago you had a permit for the 
burial of this body. Is this the permit you had 1 (Handing a 
pa per to the witness.) 
page 21 ~ A. Yes, sir, that is it. 
l\fr. Roberts: vVe would like to file that permit as.a part 
of the evidence in this case. 
( The said permit was marked and filed as Commonwealth 
Exhibit No .. 1.) · 
Q. W~o gave you this permit f 
A. This gentleman over here. 
Q. That is Mr. W. J. Walton, you mean f 
A. Yes, sir. 
Mr. Roberts: That is all. 
Judge Bandy: Stand aside. 
(vVitness excused.). 
Mr. Roberts: We rest, your Honor, unless Mr. Honeycutt, 
who issued the permit for the removal of the body from the 
hospital, gets here. 
Judge Bandy: We arc willing for the record to show that, 
if the Court please. I don't know his capacity. 
Mr. Roberts: He is the registrar at the Appalachia office 
like this lady is at Big Stone Gap. 
The Court: If yqu want to you can agree what he would 
testify if here and have it go in. 
Mr. Roberts: I think he gave the permit. 
page 22 ~ ,Judg·e Bandy: We don't know his capacity, not 
being familiar witl1 local conditions. 
Mr. Roberts: I find I am mistaken. No permit was issued 
for the removal of the body, as a matter of fact, and it was 
just taken away, and we would like for the record to show no 
permit was issued for the removal of this body from the hos-
pital to the State of Tennessee. 
The Court: Do you have any ohjectton to the record show-
ing that? 
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Judge Ban~y: No, you Honor,., with th~s proviso, that 
you have twenty-four hou s in which to get a permit, after 
the removal of the body, der the law. 
The Court: Was any otten within twenty-four hours, 
after the removal of itY 
Mr. Roberts: This is the only permit that was ever gotten, 
and that is for the burial the body. 
The Court: As the reco d now stands that seems to be the 
oniy permit that was issu d. 
Judge Bandy: I don't hink that is very material to the 
issue in this law suit any ay. · 
. The Court: I is up to you gentlemen what you 
page 23 ~ want in the rec rd. Are you through now, Mr. 
RobertsT 
Mr. Roberts: If Mr. Ho eycutt were here he would testify 
he is the registrar at Ap alachia and that he did not issue 
a permit for the removal f this body from the hospital in 
Appalachia to Tennessee, 1 or did he issue any permit for the 
burial of the. body. The erson died within the jurisdiction 
of Mr. Honeycutt. 
Judge Bandy: Exhibit o. 1 to the testimony of Charlie 
Collins, says that it is ab rial or removal permit, and this is 
the permit that the def en ant got, and no· other permit was 
obtained, and as we under tand it, none was required. 
Mr. Roberts: This per it does have a blank on it, and it 
says '' Place of burial or em oval to''. And after '' Place of 
burial'' there has been fill d in '' Big Stone Gap, Va.'' The 
issue here is that there w s no permit to remove the body to 
Tennessee and then bring it back here. 
I think Mr. Honeycutt ·s on his way up here if they do 
not want to agree that h~ id not issue a removal permit .for 
that body. 
The Court: As the record shows that is the 
page 24 ~ only permit tha was issued. The other side have 
a right, if they can, to show that some other per-
mit was issued. 
Are you throug·h then, Mr. Roberts 7 
Mr. Roberts: Yes, sir, with the exception of Mr. Honey-
cutt, if he gets in. 
The Court: Do you ha e any evidence T 
Judge Bandy: Yes, yo r Honor, one witness. 
Thereupon, the f ollowi g evidence was introduced on be-
half of the Defendant: 
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W. J. WALTON, 
the defendant, being first duly sworn, was examined and tes-
tified as follows: . 
DIRECT EXAMINATION. 
By Judge Bandy: . 
· Q. You are W. J. Walton? 
A. Yes, sir. 
Q. What is your business and profession? 
A. Embalmer and Funeral Director. 
Q. With whom are you associated? 
A. Huff Funeral Home at Kinsport. 
Q. That is in Tennessee? 
A. Yes, sir. 
page 25 }- Q. Are you a licensed embalmer under the laws 
of the State of Tennessee? 
A. Yes, sir. 
Mr. Roberts: I object. I don't see the materiality of that 
in this case. 
The Court: Overruled. 
Q. Do you have your certificate of authority to act as an 
embalmer? 
A. Yes, sir1 Q. Will you present that, please? 
Mr. Roberts: VVe object to that also. That was not issued 
by the State Board of Virginia. 
The Court.: Overruled. You may put in your objection 
but I want the whole record in. 
Mr. Bandy: We would like to read this into the record. 
It is a permanent record. 
The Court: All right. 
Mr. Bandy: (Reading) 
"TENNESSEE STATE BOARD OF EMBALMERS 
Embalmer's License Card 
This Certifies That 
W. J. WALTON, KINGSPORT, TENNESSEE 
Holds Embalmer's License No. 1786 
Expires ,June 30, 1947. 
page 26 ~ When applying for renewal return this card 
Tenn.'' 
and $2 to Joe Curry, Jr., Secretary,_ Dyersburg, 
40' Supreme Con t of Appeals of Virginia 
We want to offer as an xhibit to Mr. vValton 's testimonv 
an identical card for the ear 1946. .. 
(The said card.was mar ed and filed as W. J. Walton Ex-
hibit No. 1.) 
Mr. Bandy: You·may 
CROSS XAMINATION. 
By Mr. Roberts: -
Q. You are not licensed by the Virginia State Board, are 
youY 
A. No, sir. 
Q. Neither as a funera director nor embalmer? 
A. No, sir. 
Q. And you do not hold license as an undertaker from the 
Virginia Board, do you Y 
A. No, sir. 
Q. And the Huff Funer I Home of King·sport, ·Tennessee, 
doesn't hold either of tho kind of license from the Virginia 
:Board, do they Y · 
Judge Bandy: I object o that. This defendant is on trial 
here. 
The Court: Overruled. 
Judge Bandy : Excepti n. 
page_ 27 ~ Q. You are employed by the Huff Funeral 
Home, aren't ou Y 
A. Yes, sir. 
Q. And so far as you k ow they do not hold ahy of these 
license from the Virginia Board? 
A. I don't know. 
Q. So far as you know no person connected with the firm 
has ever been licensed by the Virginia Board, have they? 
A. I cannot speak for nybody but myself on that. 
Q. And you have not een licensed¥ 
A. That is what I said. 
Q. And you have no r ciprocity card from the Virginia 
Board of Embalmers, do ou Y 
A. No, sir. 
Q. You did take this b dy from the Appalachian Hospital 
over to Kingsport and p epare it for burial and brought it 
back and buried it at Big tone Gap, didn't you? 
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W. J. Walton. · 
A. No, sir. 
Q. You brought it back to Big Stone and buried it i 
A. Yes, sir, but I didn't take it over there. I embalmed 
it over there. · 
Q. Who did take it over to Kingsport Y 
A. S. H. Carter. 
Q. Who is S. H. Carter? 
A. An employee o_f Huff Funeral Home. 
puge 28} Q. Is J. W. Huff connected with that funeral 
home? 
A. Yes, sir. 
Q. Is that the same J. ·w. Huff who used to be up here 
connected with this funeral home at St. Paul? 
A. Yes, sir. 
· Q. You know of your own knowledge he doesn't have li-
cense from the Virginia Board, don't you¥ 
Mr. Bandy: ,v e object to that. That is going too far 
afield. 
The Court: I don't see the materiality of that. 
By Mr. Roberts: 
Q. As a matter of fact, ,J. "'\V. Huff was denied license by 
the Virginia 'State Board, wasn't he? 
Mr. Bandy: I object to that and ask the Court to strike 
that from the record. 
The Court: ·what connection does J. "\V. Huff have with 
the Huff Funeral Home at Kingsport? 
The Witness : He is the owner of it. . 
The Court: I overrule the objection. 
Mr. Bandy: Exception. 
By Mr. Roberts: 
0 Q. J. vV. Huff is the owner and operator of the Huff Funeral 
Home, isn't he? 
page 29 ~ A. Yes, sir. 
irr. Roberts: That is all. 
RE-DIRECT EXAMINATION. 
By Judge Bandy: 
Q. I will ask you did yon embalm this hody of l\frs. Cole? 
A. Yes, sir. 
Supreme C~ of Appeals of Virginiii· 
W. J. Walto1i. 
Q. Was that body emb,:1Jmed under the prescribed rules 
and practices as required by the State of Tennessee 1 
A, Yes; sir. 
Mt. Roberts: · I object to that as immateriaL 
The Court : Overruled. 
Q. How long have you been an embalmer t 
A. Since 1940, 
Q. You are ~ graduate of what school? 
A. Gupton-Jones School at Nashville, Tenne~see. 
Q. Have you been engaged continuously since you were 
first licensed in embalming 1 
A. Yes, sir. 
Mr. Roberts: I _object t.o a]f t4ese que~t1ous. . 
The Court: I don '.t think it is necessary to go into f!.ll 
that. I have orie question I want to ask. You say you brought 
th~ body back to :Big Stpne GapT , 
page 30 ~ The Witness: Yes., sir. . . 
. . . . The Oourt .: Did you have charge of the funeral T 
The Witness : Yes, sir. 
The Court : You conducted the funeral f 
The Witness: Yes, sir. 
By Judge Bandy: . 
Q. J will ask y~m if you ~cted ~nder the burial or removal 
permit that was issued by MrR. Minnie Chesnutt in conduct..; 
ing th~ t fu11;eral? . · . 
A. Yes, sir, and turned it ove1· to the caretake1· at the time 
of the funeral. 
Judge Bandy: That is aii. 
Mr. Roberts: Stand aside: 
(Witness excused.) 
J~cige Bandy: That IR ail for tirn clefendant. .. 
The Court: Is that all for tl1e Commonwealth? 
Mr. Roberts: .All except Mr. F{.oneycutt. 
'J'J:te 001.ll't: I qoi:i 't. believ~ he is going to g:et l1cre. 
¥r. Roberts: . All right, ~ir. . . 
The Court: ·what do vou want to do with tl1e case? Do 
yo1.1 want ~o argue it_! . · . . 
Judge Bandy: . Jf the_ Coui"t_ please_. I think it is a case 
that will require, and yonr Honor will want, some 
page 31 ~ study on. I have prepared a memoran<lum brief 
· I will be glad to pas~ to your Honor and I tnke it 
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opposing counsel desire to do the same thing, and I will be 
glad to let the case take that course at tl1is time. 
The Court: I would like to have the evidence written up. 
Do you expect to have it written up? 
Judge Bandy : Yes, sir. 
The Court: It is short. Let Mrs~ Lewis write up the evi-
dence and mail it to me and let Mr. Roberts have copy of your 
brief and he can reply to it, and you can reply to him, and 
mail it to me at Appalachia, and I will take it under advise-
ment and probably decide it between this terni of court and 
the next term. 
Judge Bandy: AH right, sir. 
This was all the evidence introduced. 
page 32 ~ STIPULATION.-
It is stipulated between attorneys for the plaintiff and de-
fendant that the foregoing sfonog-raphic report of testimony 
and other incidents of the trial therein, shall be considered in 
lieu of formal Bil1s of Exception, and that all questions raised, 
all ruling thereon, all except.ions there to, and the grounds 
of such exceptions, respcctfrely, as shown by said report of 
testimony, a11d other incidents of the trial therein, may be 
relied upon by either or both parties, in the Supreme Court 
of Appeals, without taking- separate Bills of Exception as to 
each point rai~ed and excepted to. 
This the 17 day of June, 1947. 
JOHN ROBER.TS, 
Attorney for _the Commonwealth. 
T. R. BANDY, 
Counsel for the Defendant. 
page 33 ~ .JUDGE'S CERTIFICATE. 
I, Georg·e Morton, .Judge of the Circuit Court of Wise 
County, Vir~inia, who presided over the foregoing trial of 
Comn1onwealth of Virg-inia, Plaintiff, t'. ·w. J. Walton, De-
fendant, do cel'tify that the foregoing~ tog·ethcr with the ex-
hibits therein refcned to, is a true and correct copy and re-
port of all the evidence, togethP-r wit]J all the motions, objec-
tions and exceptions on the part of the respective parties, 
tl1e action of the Coud with respect thereto, and all other 
incidents of the said trial, wit11 the motions, objections and 
exceptions of the respective parties as therein set forth. 
As to the orig-inal exhibits introduced in evidence, as shown 
by the foregoing· 1·eport, to-wit: 
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'' Burial or Removal Permit'' filccl by Charlie Collins, and 
''License Card" filed by Vv .. J. \Valton.: which have been 
initialed by me for the purpose of identification, it is agreecl 
by the plaintiff and the defendant, that they shall be trans-
mitted to. the Supreme Court of Appeals as a part of the rec-
ord in thls cause. 
And, I further certify that the attorney for the Common-
wealth had reasonable notice,. in writing, g·iven by counsel for 
the Defendant, of the time and place when the foregoing re-
port of the testimony, exhibits1 exceptions and 
page 34 ~ other incidents of the trial would be tendered. and 
presented to the undersigned for signature• an.cl au-
thentication, and that the said report was presented to me 
en the 25 day of June, 1947,, withm lcss· than sixty days from 
the entry of the final judgment in said cause~. 
Given under my hand this the 25. nay of June; 1947. 
G.EOB:GE. !!ORTON (Seal) 
Judge· of· the Circuit Court of '\Vise 
· County, Virginia.. 
CLERK'S CERTIFICATE .. 
I, Charles I. Fuller, Deputy Cfork of' the Circuit Court of 
Wise County., Virginia, do hereby certify that the- foregoing~ 
is: a copy of the· report of testimony -and other incidents of 
the trial, in the case of Commonwealth of Virginia, Plaintiff, 
v. W. J. Walton, Defendant, and that the original thereof 
and one copy, together with the ori~inal exhibits, duly au-
thenticated by the Judge of said Court, were lodged and filed 
with me as Deputy Clerk of the said Court on the 27 day oi 
June, 1947'.. · 
page· 36. ~ 
Virginia:-
CHAS. I. FITTJLER. 
Deputy Clerk of· the· Circuit Comi of ,vise-
County, Virginia .. 
CLERK'S CER'TIFICA TE .. 
Clerk 1s Office of the C.ircuit Court of Wise County: 
I, Chas. I. Fuller, Deputy Clerk of the Circuit Court of 
Wise County in the State of Virginia, do b('reby certifv the 
foregoing- writing 18 a true transc.ript of tl1e roC'ord in tl1e 
case of Commonweaitl1 of Virginia, Plaintiff, a.qa-inst W. J". . 
Walton, Defendant., lately pending in this Court: 
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I further certify that J\fr. John Roberts, Attorney for the 
Commonwealth, has lrnd due notice of the transcribing of this 
record for the purpose of an appeal. 
Given under my hand this the 1 day of July,.1947. 
CHAS. I. FULLER, 
Deputy Clerk "\Vise County Cire1uit Court. 
EXHIBIT "BURIAL OR REl\fOVAL PERMIT 
CHARLIE COLLINS. 
V. S. Form No. 15 6-15-38-40M. 
COM:MONvVEALTH OF VIRGINIA 
STATE DEPARTMENT OF HEALTH 
BUREAU OF VITAL STATISTICS · 
BURIAL OR R.EMOV AL PERMIT 






City ... : ........... . 
Date of issue Nov. ·25, 1946. 
Full Name Ella "T right Cole. Age 65. Sex female. Color 
White 
Date of death Nov. 2:J, 1946. Disease causing death cardia 
failure 
Place of burial Big Stone Gap, Va. . 
or 
Removal to . . . . . . . . . . . . . . . . . . . . . . . . Via ................ . 
Undertaker Huff Funeral Home. Address King·sport, Tenn. 
A certificate of death having- been filed in my office in ac-
cordance with the Laws of Virginia, I hereby authorize the 
Burial of the body of said deceased person as stated above. 
(Burial or Removal) 
Asst. 
(Registrar's name Mrs. Minnie Chesnutt District No. 2972 
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Burial permits must be deliYered bv the undertaker to the 
sexton or other persons in charge of the burial ground or 
cemetery where burial takes place. When the body is to be 
shipped to a distant point, requiring the service of a common 
carrier., in addition to a removal permit the body must be ac-
companied with transit permit co-ntaining the' certificate of 
the undertaker, which must be attached to the box containing 
the body. The local registrar to whom this permit is sent by 
the sevton may return it to the undertaker if the latter re-
qnests it. 
Ex. 1-Char lie Collins. 
EXHIBIT ''LICENSE CARD" "\V. J. \YALTON. 
TENNESSEE STATE BOARD OF EMBALMERS 
EMBALMER'S LICENSE CARD 
This certifies that 
· W. J. Walton., Kingports, Tenn., holds Embalmer's License 
No. 1786.· 
Expires June 30, 1946. 
When applying for renewal return this card and $2.00 to 
Joe Curry, Jr., Secretary, Dyersburg, Tenn. 
A Copy-Teste : 
M. ~ .. )VATTS, C. C. 
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